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INTERVENTION

L. WHAT IS INTERVENTION? WHO AM I?

A. Definition

The entry into a lawsuit by a third party who, despite not being named a
party to the action, has a personal stake in its outcome. An intervenor
sometimes joins the plaintiff (“employee”) in claiming what is sought and
sometimes joins the defendant (“employer”} in resisting what is sought...
Black’s Law Dictionary

1. Choosing Sides

2.

An intervening health care provider will nearly always join the
employee’s claim in order to obtain payment. That is not always the case,
however. The claim may be so weak and the settlement amount cffered
so low that a healthcare provider may gain financially by declining the
settlement offer, potentially losing a Parker/Lindberg hearing on the
merits, and proceeding to attempt to collect the debt from the patient
outside of the workers’ compensation forum.

Note: If unpaid, medical expenses remain the obligation of the employee.
(Adams v. DSR Sales, Inc, Slip op. (W.C.C.A. March 12, 2004)) (attached).

An employee may seek payment of medical bills from an employer and its
workers’ compensation insurer regardless of whether the health care
provider has intervened in a pending proceeding because the employee is
liable for unpaid medical bills. Grove v. United Hosp,, No. WC05-129
(W.C.C.A. July 5, 2005), citing Hughs v. Edwards Mfg, Co,, 61 W.C.D. 481
(W.C.C.A 2001).

Intermeddling Not Allowed

Despite gaining party status, an intervenor is

allowed to assume a passive role... “It must, of

course, be understood that it would be improper

for the intervenor to intermeddle in ... the employee’s
case.” Brooks v. AM.F,, Inc, 278 N.W, 2D 310, 315 (1979).
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WHY INTERVENE? WHY AM | HERE?

A. Policy Reasons

1. Judicial Economy: all of the parties with an interest in the outcome of the
case can have that interest resolved at one hearing ... not 7 or 8 separate

hearings.

B. Party Status

1. Asa party, an intervenor gains some control over the proceedings - most
notably settlement discussions, A party has access to review supporting
narrative reports and IME reports.

C. Dire Consequences

1. The potential consequence of not intervening is that “the potential
intervenor may not collect, or attempt to collect, the extinguished interest
from the employee, employer, insurer, or any government program.”
Minn, Stat. § 176.361 Subd. 2(a).

HOW TO SOLICIT COMMUNICATIONS WITH A POTENTIAL
INTERVENOR.

A. Notice of Right to Intervene

1. Either the employee or the employer may solicit a response from a
potential intervenor by providing a Notice of Right to Intervene to the
potential intervenor. Minnesota Rule 1415.1100 Subd. 2 contains the
requirements for providing Notice. In short, this {s what Is needed:

a. A copy of the Claim Petition - that lists the body part injured.
“Whole body” is sometimes true, but more often is not a useful

description.
b. Notice of any upcoming hearings or conferences.

¢. The names and addresses of all parties to the action.



B. When to Send the Notice

1.

Send the intervention notice as early as possible. It takes time for
a business office to search for bills related to an injured body part, and
determine whether there is an interest to intervene on.

C. Don’t Send Notice Too Early!

Minn. Rule 1415.1100 Subp. 1 provides in relevant part: All attorneys

... shall ask their clients whether a third party, other than the workers’
compensation insurer, HAS paid or provided benefits or service to the
employee or on the employee’s behalf ... (past tense emphasis added).

a. Ifservice of the Notice is prior to service being provided then it is
premature and of no effect. By definition, a potential intervenor
may only intervene when it has a stake in the outcome of the

proceeding. .

This is further reflected by Minn. Stat. § 176.361 Subd. 2(b) which
requires that written documentation of the intervenor’s interest
must accompany the motion to intervene.

Minn. Stat. § 1420.1850 Subp. 1.A. provides in relevant part, regarding
extinguishment of a potential intervenor’s claim: “if the judge finds a

‘potential intervenor had proper notice or actual notice of the right to

intervene within a reasonable period of time before a case was finally
concluded but failed to act, the judge may order extinguishment of the
potential interest ...”. (emphasis added).

Tip: In cases that take a long time to resolve and there was no
response to the initial Notice of Right to Intervene -- re-serve the
Notice. There may not have been an interest on the date of Notice, but
there may be one on the date of settlement or date of trial. The
consequence of not providing proper Notice could be full
reimbursement. Brooks, Gamble, et al.




D. Proper Address

1. Send the intervention notice to the proper address. Check for the proper
address at: mn.gov/oah/workers/intervenor/. (Click on Intervenor
Master Service List” (attached)).

2. The address located on a medical bill will oftentimes be a healthcare
provider’s bank lock box for deposits. Serving papers on your bank
would not be proper service on you ... and it is not proper service on a
healthcare provider.

3. If possible, avoid sending notice to a general hospital address. The
hospital may be too large and the notice may get delayed by the time it
reaches the proper department and person.

4. If possible, avoid sending notice to a general clinic address. The clinic
may be too small and the clinic may not know its significance.

IV. ROADBILOCKS TO COMMUNICATIONS

A. HIPAA

1. The most commonly cited barrier to communications by a health care
provider is HIPAA (Health Insurance Portability and Accountability Act).
HIPAA is the federal law that regulates how health care providers are to
protect the privacy of a patient’s health information. 45 C.F.R. 160 and 45
C.F.R. 164. The rule generally prohibits a health care provider from
disclosing health information unless authorized by the patient.

B. Internal Privacy Guidelines

1. To the extent necessary, HIPAA does allow disclosure to third parties to
effectuate payment for a health care provider. 45 C.F.R. 164. 506 (c)(1).
Nonetheless, most health care providers, out of an abundance of caution,
have enacted their own internal privacy policy mandating a stricter
standard of having a written release from the patient on file before

releasing medical information.



C. FDCPA

1. Ifthe bill has been forwarded to a collection agency, then the additional
barrier of the Fair Debt Collection Practices Act arises. Under the FDCPA,
a collection agency may not communicate with a third party, other than a
debtor’s attorney, unless the collection agency has the prior consent of
the debtor. The consent may be written or oral. If oral, in virtually all
instances it will be recorded by the collection agency. 15 U.S.C. 1692 (b).

D. Practical Considerations
1. The preferred mode of communication is by e-mail.

2. Telephone communication may be more practical if the case is detailed.
Make sure the correct person is being contacted - usually the person that

signed the intervention motion.

3. Especially in a large organization, mail takes time to sort and find its way
to the right person. It tends to be the slowest mode.

V.  SETTLEMENT NEGOTIATIONS

A. Identify the Intervenor

1. Is the objective the reimbursement of an insurer or a health care
provider? Insurers regularly engage in apportionment of Hability to
finance the payment of medical expenses.

2. The role of the health care provider is to provide medical services to the
injured employee. It is not the role of a health care provider to finance

the payment of medical expenses.

B. Identify What i{s Being Settled

1. Isitabill in gross or a Spaeth claim? Spaeth balances may possibly settle
at a lower percent than bills in gross because the health care provider has

already received a partial payment.



2. Isita Medicare copayment balance? Spaeth balances arising after a
Medicare payment are limited to the amount of the copayment balance.
42 U.5.C. § 1395 cc (a){1}(A). Copayments may not be routinely waived in
whole or in part in accordance with the Federal Anti-Kickback Statute. 42

U.S.C. § 1320a- 7b(b)(3)(A).

3. Isita “discharged” debt? An employee’s bankruptcy filing does not affect
the liability of any other entity for the debt. 11 U.S.C. § 524(e).

C. Practical Considerations

1. Contact the right person - usually the person that signed the intervention

motion.
a) Do not call the general business phone number unless that is all

that was provided
b) Use (1) e-mail; {2} phone; (3] regular mail

2. Clearly identify who the patient is:
a) Full name
b) Date of Birth
¢} Address

3. Provide all of the proposed settlement terms
a) To date settlement
b) Full, final and complete
¢) Medical expenses open or closed

4, Attach supporting narrative and IME reports

5. Iftimeliness is an issue don’t start with a low settlement percent. The
lower the percent, the higher the level of management needed for

approval.

6. Don’t wait until an hour before the Stipulation Status Conference before
making a settlement offer.

7. Itis not necessary to “treat intervenors all the same.”

a) Medicare mandates full reimbursement
b) Bills in gross are not the same as Spaeth balances

7



¢) The causal connection between medical treatment on the date
of injury is likely stronger than medical treatment years post-
injury

d) Theroles of insurers (apportionment) and health care
providers (treatment) are not the same

e} If “treating all intervenors the same” is to be given
consideration, then begin settlement negotiations with
intervenors represented by counsel.

i.e. Chippy the Squirrel Acorn Balm Medical Clinic

- Not licensed

- Medicine wasn't requested by the employee
- No medicinal value

- Left on front step as a gift

\ -
5% sounds great to Chippy, but should that lead to “every
intervenor so far has taken it and we have to treat everyone the

same...”

VI. STIPULATIONS

A. Circulate Promptly

1. Delay increases the probability that intervenor balances will change and
need to be renegotiated,

B. Non-Settling Intervenors

1. The Intervenor signs the Stipulation stating that they were negotiated
with in good faith and chose not to settle their claim, but instead elect to
conduct a hearing on the merits. (Minn. Rule 1420.1850 Subp. B. (1}).

2. The intervenor does not sign the Stipulation. The stipulation must include
a statement that “the parties were unable to receive a response from the
intervenor despite good faith efforts, or were unable to reach agreement
with the intervenor despite the belief that the parties negotiated with the
intervenor in good faith and made a reasonable settlement offer to settle
the intervention claim.” (emphasis added) (Minn. Rule 1420.1850 Subp.

B.(2)). ‘




a) The intervenor must be served a copy of the stipulation and an
affidavit of service must accompany the filed stipulation.

b) Do notinclude a history of the settlement negotiations along
with Sub. B. (1) or {2). The communications are confidential,
inadmissible, and may taint the case causing recusal of the

- judge assigned to it.

3. Once the stipulation is filed, OAH schedules a hearing within 60 days if
there was litigation pending. If there was no pleading pending when the
settlement was reached, the intervenor is to file a petition for hearing
under M.S. § 176.291 within 30 days after the Award has been served and

filed.

4, Initial hearing on Partial Settlement. The purpose of the initial hearing is
to ensure that the stipulation does not preclude the intervenor from
pursuing its claim. If not, the stipulation is approved and the intervenors

claim scheduled for hearing.

'5. Intervenor hearing on the merits. At this hearing the intervenor may
present evidence that it was excluded from meaningful settlement
negotiations through: (1) alack of offer of settlement or (2) an
unreasonable or bad faith offer of settlement.

If the judge finds that the intervenor was effectively excluded from the
proceeding or negotiations, full reimbursement will be ordered. If there
is no such finding, then the intervenor is to present evidence regarding
the compensability of the employee’s claim as well as the compensability

of their own claim.

Vil. CURRENT AND FUTURE INTERVENTION ISSUES

Rate review companies - Prevailing charge

Excessive charges
Gamble v. Twin Cities Concrete Products

Sumner v. Jim Lupient Infiniti
David v. Heavy Equipment Company

MO oW

VIII. QUESTION AND ANSWER
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DAVID T. ADAMS, Employee, v. DSR SALES, INC,, and MILWAUKEE INS. GROU?/UNITRTN,
Employer-Insurer/Appellants, and RADIOLOGICAL ASS=N OF DULUTH, Intervenor.

WORKERS= COMPENSATION COURT OF APPEALS
MARCH 12, 2004

HEADNOTES

INTERVENORS - MEDICAL PROVIDERS; PRACTICE AND PROCEDURER Where the
employee had filed a claim for medical expenses and where there was no showing of material
prejudice to the parties, the compensation judge did not err in awarding payment to non-intervening

healtheare providers.
Affirmed.

Determined en banc
Compensation Judge: Gregory A. Bonovetz

Attorneys: Danjel A. Lively, Attorney at Law, Bloomington, MN, for the Appellants.R David R. Vail,
Soderberg & Vail, Minneapolis, MN, for the Respondent. ' ,

OPINION

DAVID A. STOFFERAHN, Judge

The employer and insurer appeal from the compensation judgess award of payment to
health care providers who did not intervene.R We affirm.

BACKGROUND

On June 23, 2002, the employee, David Adams, was injured in a motor vehicle

- accident near Hill City, South Dakota.R While admitting the occurrence of the accident, it was the
position of the employer, DSR Sales Inc., and its insurer, Milwaukee Insurance Group/Unitrin, that
the employee=s personal injury did not arise out of and in the course and scope of his employment.

The employee filed a claim petition on January 2, 2003, alleging entitlement to vatious
benefits, including medical expenses, for an injury to the right leg sustained on June 23, 2002.R The
employer and insurer filed its answer, denying liability for the employee=s injury.R On March 3,
2003, the employee=s attorney sent letters to a number of health care providers, advising them of their
right to intervene in the pending claim pursuant to Minn. Stat. ' 176.361.R Only one health care
provider, Radiological Associates of Duluth, intervened.R On June 3, 2003, the employee filed an
amended claim petition which provided an itemization of medical bills and identified 15 providers
with outstanding bills totaling over $35,000.R From the names of the providers, some would appear

to be located in South Dakota and others in Minnesota.

The employee=s claim petition was heard by Compensation Judge Gregory Bonovetz .
on September 3, 2003.R No health care provider, including the intervenor, appeared at the hearing.R
The employer and insurer argued at the hearing that the non-intervening health care providers were
not entitled to payment of their benefits because of their failure to intervene, citing to Minn, Stat.'

http://mn.gov/workcomp/2004/Adams-03-12-04.htm 3/12/2015



Adams v, DSR Sales, Inc. Page 2 of 3
176.361, as amended in 2002. In his Findings and Order of September 5, 2003, the compensation
judge determined that the employee=s personal injury arose out of and in the course and scope of his
employment.h The compensation judge also determined that the employer and insurer were obligated
to pay outstanding medical bills which were related to the employee=s injury and which were
reasonable and necessary treatment for that injury.h The employer and insurer appeal only from the

determination regarding medical bills.

DECISION

An injured employee is entitled to receive medical treatment which is reasonably
required to cure and relieve from the effects of the injury.h Minn, Stat. ’ 176.135, subd. 1.h In the
event of a dispute over the responsibility for that treatment, this court has previously held that under
Minn. Stat, ' 176.291 the employee has the right to assert directly any claims for medical expenses.h
Huphes v. Edwards Mfg. Co., 61 W.C.D. 481 (W.C.C.A. 2001).h In that case, the employer and
insurer argued that even though the employee had filed a claim for medical expenses, the medical
providers had an obligation to intervene and their failure to do so should result in being barred from
reimbursement.h This court decided that, under Minn. Stat. ' 176.361, subd..7, material prejudice to

the parties would have to be shown for the claim for reimbursement to be denied.h

The employer and insurer in the present case argue that the result in Hughes has been
changed by the 2002 amendment to Minn. Stat. ' 176.361.h The phrase, AExcept as provided in
subdivisions 2 and 4,@ was added to subdivision 7 and the following language was added to

subdivision 2:

AWhere a motion to intervene is not timely filed under
this section, the potential intervenor interest shall be
-extinguished and the potential intervenor may not’
collect, or attempt to collect, the extinguished interest
from the employee, employer, insurer, or any
government program.@

The employer and insurer contend that the statute now requires a medical provider to intervene,
regardless of whether or not the employee has asserted a direct claim for payment of the providers

billLh We disagree.h

Nothing in the amended language impairs the right of the employee to seek direct
payment of medical expenses.h If unpaid, medical expenses remain the obligation of the employee.
The employee asserts the claim for payment of medical expenses under Minn, Stat. ' 176.135, subd. 1,
just as the employee asserts a claim for wage loss benefits.h AThe employee=s claim and the health
care provider=s claim is the same - that is, entitlement to payment of the medical or chiropractic bills
incurred by the employee - and in the usual case, a provider relies on the employee and the
employee=s attorney to pursue payment of the claim.h In such a situation, there is normally little or
no need for a separate intervention by the healthcare provider.@h Stoia v. Seagate Technology, 52
W.C.D. 417, 424 (W.C.C.A, 1995).h The employee=s attorney in the present case made a claim for
medical expenses on behalf of his client.h No argument is advanced as to why a separate intervention

by a medical provider in this case is still needed.

In the present case, there was 1o argument by the employer and insurer that they were
materially prejudiced by the failure of the medical providers to intervene in the proceeding. h We

http://mn.gov/workcomp/2004/Adams-03-12-04.htm 3/12/2015
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conclude that the medical providers in this case are not barred from payment when the employee
made a direct claim for payment of medical expenses.h The compensation judge=s order allowing

reimbursement to the healthcare providers is affirmed.

[1 At that time, Minn. Stat, ' 176.361, subd. 7, read:

AFailure to comply with this section shall not result in a denial of the
claim for reimbursement unless the compensation judge, or
commissioner, determines that the noncompliance has materially
prejudiced the interests of the other parties.@ :

hitp://mn.gov/workcomp/2004/Adams-03-12-04.htm 3/12/2015
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