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Minnesota Statutes § 176.021, subdivision 1

» Addresses liability for compensation

* |f injury or death arises out of or in the course of employment, an employer is
liable unless the injury is intentionally self-inflicted or intoxication is the proximate
cause of the injury

* Employer/insurer bears burden of proof



Key case law

* Juan Guzman Morales v. Installed Bldg. Products, No. WC22-6485, slip.
op. (W.C.C.A. Mar. 27, 2023)

* James Bitterman v. Safe Way Bus Co., Inc., No. WC13-5581, slip. op. (W.C.C.A. Oct.
31, 2013)

e John T. Kowalik v. Martinson Constr., 64 W.C.D. 507 (W.C.C.A. Jul. 8, 2004) affd, 683
N.W.2d 795 (Minn. 2004)
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* The employee was returning to the employer in a company truck, was distracted by
fiberglass dust in his eye and lost control of the truck, sustaining multiple injuries.

* At the hospital, a rapid drug test was positive for cocaine metabolites and the

employer/insurer denied the workers’ compensation claim, asserting intoxication
was the cause of the accident and resulting injuries.

* Both the employer/insurer’s expert and the employee’s expert wrote multiple

reports addressing the presence of cocaine metabolites in the employee’s drug
test.

= The employer/insurer’s expert opined the accident was likely due, at least in part, to cocaine
washout leading to fatigue from the employee’s use of cocaine. To refute the employee’s expert,
he also opined employee’s cocaine use was more recent than reported.
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= The employee’s expert opined that the presence of only cocaine metabolites, and not cocaine, in
the test results indicated there had been cocaine use some days prior, not intoxication at the
time of the motor vehicle accident. In response to employer/insurer’s expert, he opined that
cocaine washout was speculation.

e At the trial:

= The employee testified to cocaine use three days before the accident and that he was not
experiencing any effects of cocaine use at the time of the accident.

= A coworker testified that the employee’s behavior and demeanor were normal on the two
workdays leading up to the injury.
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* The compensation judge found the testimony of the employee and his coworker
credible and found the expert reports of the employee’s expert more credible than
those of employer’s expert.

* The judge concluded employer/insurer had not met their burden in proving the
employee’s injuries were the result of intoxication and awarded temporary total
disability (TTD) and payment of the intervention claims of medical providers.

* The employer/insurer appealed and the Workers’ Compensation Court of Appeals
(WCCA) affirmed the compensation judge’s decision:

= While the employee’s expert was a vet, he also had a master’s degree in forensic toxicology and
educational experience in that field. There was adequate foundation for the compensation
judge’s reliance on the expert’s opinion and adopting that opinion was within the discretion of
the judge.
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= Substantial evidence supported the compensation judge’s determination that intoxication was
not the proximate cause of the accident.

= With regard to a misconduct defense to TTD, in this case the nexus between prohibited conduct
(cocaine use), failing a drug test and the accident, was lacking. The employer/insurer’s expert
opined the accident was likely due, at least in part, to cocaine washout leading to fatigue from
the employee’s use of cocaine.

= The employee cooperated with the rehabilitation plan and cooperation with the rehabilitation
plan is the standard for eligibility for TTD, not just job search efforts.
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* After a night of beer drinking, the employee was at work and fell, sustaining
injuries to his back and neck. He drove himself to his daughter’s house nearby and
was found slumped over the wheel of his car with the horn blowing. He was then
taken to the hospital where his blood alcohol was recorded as a 0.29.

* At the hearing, the employer/insurer’s expert opined the employee’s blood alcohol
content (BAC) was very high and, at the time of the injury, he was intoxicated.

 The employee’s manager and one of the owners both testified that on the morning
of the date of injury, there was no evidence the employee was impaired.
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* The compensation judge found the employee had sustained temporary injuries to
his neck and back and that the employer/insurer had failed to show the
employee’s intoxication was the proximate cause of the injury.

* The employer/insurer appealed and WCCA affirmed the compensation judge’s
findings related to the nature and extent of the injury and the intoxication defense.

= The judge acknowledged there was evidence present to support the employer/insurer’s position
that the employee may have been intoxicated at the time of his injury. But, it is not enough for
intoxication to be a contributory cause of the injury, it must be the proximate cause.



Bitterman v. Safe Way Bus Co., Inc., 3 of 3

= Referencing prior case law, WCCA reasoned that, although forensic evidence has been deemed
essential for proving intoxication, the BAC is not necessarily determinative; it may consider other
evidence, such as observations from witnesses, the employee’s actions prior to the injury and the
employee’s tolerance for alcohol. Even uncontroverted medical or expert opinion is not
necessarily conclusive upon the trier of fact, particularly where there is other testimony or
evidence to consider.

* The employer/insurer did not carry their burden of proving intoxication was the proximate cause
of the employee’s injury.
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* The employee was an alcoholic who consumed beer Sunday evening and Monday
morning before he started work. He worked from 10:30 a.m. to noon, preparing
the roof with another coworker before continuing roofing.

e At noon the crew went to lunch where the employee consumed more beer (two)
before returning to the jobsite to continue his roofing duties. The exact mechanism
of injury was undetermined at trial but, somehow, the employee fell through a
piece of subfascia, 20 feet to the ground.

* In the emergency room he gave a history of alcohol abuse and withdrawal seizures
and a blood sample showed a serum blood alcohol level of 0.30.
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At trial, a roofing consultant testified about residential roofing standards, including
OSHA standards that prohibit workers from using alcohol while performing roofing
work. He opined alcohol would impair a person’s ability to function safely on a roof
because it impacts reflexes. Over the employee’s objection, he also testified the
employee missed several opportunities to stop his fall.

= The roofing consultant had no formal education in chemistry, toxicology, pathology or
pharmacology and had only minimal education on the effects of alcohol on the human body.

* The compensation judge found the employee was intoxicated at the time of the fall
and that intoxication was the proximate cause of the injury.



Kowalik v. Martinson Constr., 3 of 3

 WCCA agreed the employee was intoxicated, but did not agree the intoxication was
the proximate cause of the injury.

= WCCA took issue with the foundation of the roofing expert’s opinion of the effect of intoxication
on the employee’s failure to avoid the fall. The roofing expert did not have the training,

background or practical experience to qualify him as an expert on the effects of alcohol on the
human body.

= The compensation judge made no factual findings regarding the cause of the fall or the
employee’s condition or actions prior to it. The judge found no credible evidence to establish the
mechanism of injury and that it was more probable intoxication caused the fall than it did not.

= WCCA held that the blood alcohol test is insufficient on its own to find proximate cause.
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